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I. INTRODUCTION

Sarah,1 a sixty-two-year-old woman suffering from metastasized breast
cancer, is having a bedside meeting in the hospital with her oncologist. Dr.
Palmer looks at his wristwatch, clears his throat a few times, and begins,
"Now Sarah, the last treatment did not have the effect I had hoped." He
explains the technical and medical difficulties in treating her cancer, as
Sarah hangs on every word. "Doctor," Sarah interrupts, "What should I do?"
Dr. Palmer clears his throat again and looks away, "I think it is time to call
2
I can do for you Sarah. In
is another
nothing six
elsemonths."
discussed.
hospice,
like we
not last
all likelihood,
your
body willThere
1. This story is fictinal; however, it demonstrates the practical effects of the new 1999
legislation.
2.
In this scenario, Sarah's doctor had taken the time previously to discuss her
end-of-life options. Unfortunately, in this era of managed care, these types of physician patient
discussions are rare. See generally Kathy Cerminara, Eliciting PatientPreferences in Today's
Health Care System, 4 J. PSYCHOL, PUB. POL. & LAW (forthcoming 1998) (discussing some of
the time constrains physicians face in today's market).
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1

Nova Law Review, Vol. 24, Iss. 1 [1999], Art. 13

Nova Law Review

[Vol. 24:503

Time passes, and Sarah is at home receiving hospice care. Her hospice
doctor, Dr. Neely, has not returned her phone calls, neither has Dr. Palmer.
The morphine that Dr. Palmer prescribed is inadequate for her pain. For the
past two days, Sarah has barely been able to breathe, let alone speak,
because the pain is so excruciating. Across town, Dr. Palmer receives the
message that Sarah called and is in pain. He thinks to himself, "I sent her to
hospice, there is nothing else I can do now. Besides, this is just the way it is
at the end and I already gave her a prescription for morphine." In the back of
his mind, a nagging fear lurks that if he prescribed additional morphine to
Sarah, he could be held liable if she were to die from it, or become addicted
to it. 3 Dr. Palmer resolves to himself, "No, the hospice doctor can deal with
this now."
Meanwhile, Dr. Neely is sitting at his desk taking a five minute break.
He must see forty-five patients today in his busy general practice. He knows
he should call Sarah back, but thinks, "Who has time?" He never wanted to
deal with hospice patients, but the biggest health maintenance organization
payor in his practice referred her to his practice. He could not bite the hand
that feeds him and refuse to take her on as a patient. He looks at the message
and places it on the desk. He thinks to himself, "Her primary care physician
is still handling the case, I'm sure her care is adequate. If she calls again, I'll
follow up then." Meanwhile, Sarah writhes in pain.
Tragically, this story may become all too true in the near future. Recent
amendments to the FloridaStatutes regulating hospice services have allowed
for general physician contracting, among other things.4 Overall, these
changes may have a detrimental impact on the quality of care that hospice
patients receive because they forever change the dynamics of the patient
physician relationship, and run counter to the hospice philosophy of care.

3.
DAvID CUNDIFE, EurHANASiA Is NOT ThE ANSWER: A HOSPICE PHYSICIAN'S VIEW
115 (1992). See generallyAnn Alpers, CriminalActor PalliativeCare? ProsecutionsInvolving
the Care of the Dying, 26 J.L. MED. & ETHICS 308 (1998) (describing some of the obstacles
physicians face when administering palliative care). On September 9, 1999 the "Pain Relief
Promotion Act" was introduced to the United States House of Representatives. This bill amends
the Controlled Substances Act to clarify that doctors may administer pain control drugs for the
legitimate purpose of aggressively managing pain even if the use of these drugs has the
unintended effect of increasing the risk of death. This bill passed the House on October 27, 1999
and is presently before the Senate for debate. UNITED STATES HOUSE OP REPRESENTATIVES
COMM. ON THE JUDICLRY, 106th Cong. News Advisory on H.R. 2260 (Sept. 7, 1999).
4.
Instead of having a staff physician as a full time employee of a hospice organization,
these amendments allow for the overall provision of hospice physician services through
contractual relationships. Audio Tape of the proposal of S.B. 1514, held by the Florida Senate
Committee on Long-Term Care and Aging (Mar. 11, 1999) (Tape is on file with Nova Law
Review and is also available by order from the Florida Senate).
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Hospice is a growing option for end-of-life care in Florida.5 The
services are intended for those who have less than six months to live and
who are medically diagnosed as suffering from a terminal illness. 6 Hospice,
an approach to treating these terminally ill patients, focuses mainly on
relieving the physical symptoms of the disease, or providing palliative care.7
The approach to care is a holistic one, providing both psychological and
emotional support services to the patient and their family, while attempting
to make death as meaningful as possible for the patient. In Florida, the
legislature has recently changed the regulations governing hospice care and

that change may significantly impact the quality of care that Florida hospice
patients receive.
10
In April 1999, the Florida Legislature passed Senate Bill 1514, which
amends sections 400.605, 400.6085, and 400.609 of the Florida Statutes."

These statutes concern hospice care in Florida and how it is regulated and

operated. Senate Bill 1514 empowers the Department of Elderly Affairs 12 to
create and to implement any and all regulations pertaining to hospice care in

Florida. 13 In addition, the amendment also authorizes hospice organizations,
for the first time, to contract out for general physician services. Although
hospice sometimes contracted for physician services under certain

5.
Health Care Financing Administration, Program Issuance, Division of Health
Standards and Quality, Transmittal Notice/All States Letter Number:. 41-97, (July 28, 1997)
[hereinafter "HCFA letter"].
6.
VIRGINIA F. SENDOR & PATRICE M. O'CoNNER, HOSPICE PAuIATIvE CARE:
QUESTIONS AND ANSWERS 1 (1997).
7.
Warren Wheeler, Hospice Philosophy: An Alternative to Assisted Suicide, 20 OHIO
N.U. L. REv. 755, 755 (1994). Palliative care is defined as the total care of patients whose
disease no longer responds to traditional, curative efforts. RUSSEL K. PORTENOY, New Directives
in PalliativeCare, in END OF LIFE CARE INTnE 21ST CENTURY. INCORPORATING PAIflATIVE CARE
INTO MAINSTREAM MEDICINE, 1 (Lifepath Hospice 1998). The control of pain and other
symptoms of the disease is the reason for this type of care. lM. The care strives to achieve the
best possible quality of life for terminally ill patients and their families. Id.
8.
CUNDIHF, supranote 3, at 6.
9.
1999 Fla. Law ch. 99-139 (codified at FLA. STAT. §§ 400.605, .6085, .609 (1999)).
10. S.B. 1514, 16th Leg. Sess., Reg. Sess. (Fla. 1999).
11. 1999 Fla. Laws ch. 99-139.
12. The Florida Legislature created the Department of Elderly Affairs in 1991 in order to
protect, advise, and assist the state's elderly citizens to the fullest extent possible. Ch. 91-115, §
1, 1991 Fla. Laws 1224, 1224-25 (codified at FLA. STAT. § 20.41 (1993)). The Department has
the authority to plan, develop, and administer policy on programs for the elderly, and to provide a
visible agency for advocacy, coordination, monitoring, and evaluation of programs for the elderly
within the state. FA. ADMIN. CODE ANN. r. 58A-1.004(1) (1995).
13. S.B. 1514, 16th Leg. Sess., Reg. Sess. (Fla. 1999).

14.

FLA. STAT. §§ 400.605, .6085, .609 (1999).
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circumstances in Florida, 15 these amendments expand the scope of Florida
hospices' general contracting abilities.
Hospice care, with all of its many aspects, is increasingly important to
the State of Florida since nineteen percent, or 2.7 million, of its population is
elderly, or over the age of sixty-five. 6 In 1992, roughly twenty percent of
the total number of elderly deaths in South Florida occurred within hospice
programs.' 7 Thus, any change in the regulation and operation of hospice
care is a matter of concern for a significant portion of Florida's population.
Section II of this article discusses the history and development of
hospice care and its regulations. It examines both the national and the
Florida hospice movement. Also, section II will explore some of the reasons
Florida law initially failed to allow for hospice to contract for physician
services.
Section III focuses on the reasons why the Florida Legislature changed
the hospice rules with these amendments. This section discusses issues such
as financial incentives, cost containment, and efficient administration. It
also explores the Florida Legislature's goals for hospice care and evaluates
the likelihood that these measures will succeed in achieving those goals.
Section IV examines three types of organizations that hospice could
contract with to provide physician services: managed care organizations;
physician practice management companies; and independent practitioners. It
evaluates which organization is better suited to perform this type of contract
by defining the role of each organization, and discussing the inherent
philosophical differences and similarities between these organizations and
hospice. Also, this section explores the ensuing ethical dilemmas the
physicians employed by these organizations encounter when dealing with
this type of contractual arrangement.
Section V addresses the many possible effects of this legislation, both
detrimental and positive, on the quality of care that hospice patients receive
15. 42 C.F.R. § 418.80 (1998). Section 122 of the Tax Equity and Fiscal Responsibility
Act (TEFRA) of 1982 (Pub. L. No. 97-248, enacted on Sept. 3, 1982) enacted section 1861(dd)
of the Social Security Act to expand the scope of Medicare benefits by authorizing coverage for
hospice care for terminally ill beneficiaries with a life expectancy of six months or less. 52 Fed.
Reg. 7412, 7413 (1987) (codified at 42 C.F.R. pt. 418). Under this regulation, a hospice may use
contracted staff to meet the needs of its patients, but only when necessary to supplement hospice
employees during periods of peak patient loads or under extraordinary circumstances, not as a
general practice. 52 Fed. Reg. at 7413.
16.

12 JOSHUA M. WEINER & DAvID G. STEVENSON, LONG-TERM CARE FOR THE

ELDERLY: PROFILES OF THIRTEEN STATEs, 2 (1998).

17.

BErM A. VIRNIG, Managed Care and End-of-Life Care, in END OF LIFE CARE INTHE

21ST CENTuRY: INCORPORATNG PALLIATIVE CARE nrro MAINSTREAM MEDICINE, 10 (Lifepath

Hospice 1998). In 1992, 32,950 deaths occurred among elderly Medicare beneficiaries in South
Florida; 6522 of these deaths occurred within a hospice program. Id.
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in Florida. In particular, one issue included in this section is the role of the
hospice doctor. This section compares and evaluates the type and quality of
care received before these amendments, and what is likely to ensue in the
future.
Section VI discusses some suggestions for improvement in the future
under these types of contractual arrangements. This section will explore
such issues as physician training in palliative care, interning abroad in the
birthplace of the hospice philosophy, and developing a bona fide medical
specialty in palliative care.
II. HOSPICE HISTORY

Hospice care began as one person's attempt to improve and change the
type and quality of care that terminally ill patients receive in their last stages
of life. 1 Dame Cicely Saunders, of Britain, founded the hospice movement
after sharing her views of death with a terminally ill cancer patient in her
ward. 19 Hospice does not advocate any particular religion or belief.20 Indeed,
the hospice philosophy of spirituality embraces both agnostics and atheists.21
The fundamental hospice belief is that freeing the human spirit from
suffering through excellent pain and symptom management enables the
patient to redirect his or her energy toward maintaining and cultivating
relationships. 22 This fundamental belief has evolved into the hospice
philosophy, which is more of a metaphor than a particular plan of treatment
or a physical place.23 Hospice embraces the idea that care and comfort come
first, rather than cure, and strives to make the last stage of life as meaningful,
if not more so, than the other stages of life. 24 The hospice philosophy

18. See Wheeler, supranote 7, at 755. Dame Cicely Saunders is the founding pioneer of
hospice philosophy in the world. Id. Trained initially as a nurse, she then received a degree in

medical social work, and she later received her degree to practice medicine. Id. In 1967, Dr.
Saunders opened St. Christopher's, the first modem day, free standing hospice. Id. at 756. She
coined the term "total pain" in reference to the emotional, mental, physical, and spiritual pain of
the terminally ill. Id.
19. Wheeler, supranote 7, at 756.
20. SENDOR & O'CoNNER, supra note 6, at 122.
21. k
22. Id. Hospice care is founded upon three basic principles: 1) a person must possess an
open mind; 2) a person must have friendship of the heart; and 3) he or she must have freedom of
spirit. Wheeler, supra note 7, at 755. They merely help the caregiver affirm to their patients that
regardless of sex, race, lifestyle, religion, or disease, the caregiver accepts them and cares about
their suffering. Id at 756.
23. Dianne Rosen, A Hospice Primer,190 N.J. LAWYER 12, 12 (Apr. 1998).
24. Id.
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encompasses the idea that death is not the enemy; it should neither be

hastened nor postponed.2
In the United States, hospice began as a grass roots movement,
imported from England in 1973. 26 In twenty-six years, the hospice
movement has grown rapidly with over 3100 hospice programs existing
nationwide. 27 Of those approximately 3100 programs, Florida alone has
forty programs within its borders.2 The first few Florida hospice programs
opened their doors in the early 1970s in the Largo, Miami, and Orlando
areas.29 Since that time, Florida hospices have helped thousands of people
and their families face death in a dignified and spiritual manner.30 Over the
years, hospice has become a valued and utilized option for terminally ill
patients in Florida.
Hospice programs are found in a variety of settings. Most hospice
programs are home-care oriented; 31 however, several programs are in nursing
homes or in patient "swing" beds in hospitals.32 Approximately fourteen
hospice programs have free standing facilities in the State of Florida at this
time.33 However, all of the care hospice patients receive in these alternative
settings 34 is coordinated under the direction of the hospice interdisciplinary

25. Courtney S. Campbell et al., Conflicts of Conscience: Hospice andAssisted Suicide,
HAINGS CENTER REPORT 36, 37 (May-June 1995).
26. Wheeler, supranote 7, at 756.
27. National Hospice Organization, Hospice Fact Sheet (last modified Spring 1999)
<http://www.nho.org> [hereinafter "Hospice Fact Sheet"].
28. Senate Staff and Economic Impact Statement, S.B. 1514, 16th Legis. Sess., Reg.
Sess. (Fla. 1999) (last modified Sept. 1999) <http://www.leg.state.fl.us>.
29. Telephone Interview with Lynne Mulder, Executive Director, Florida Hospices and
PalliativeCare, Inc. (Aug. 12, 1999).
30. VmNIG, supra note 17, at 10 and accompanying text.
31. Wheeler, supranote 7, at 757. The hospice team makes all efforts to keep the patient
home in order to be the most comfortable. FLA. STAT. § 400.609 (2) (1999). However,
sometimes the family members need a break from caring for the patient or the patient requires a
higher intensity of care not available in the home setting. SENDOR & O'CONNER, supra note 6, at
36. Then the patient is transferred to an in patient facility to receive care. Id.
32. See id. Most beds in an in patient facility are given a specific purpose, i.e. intensive
care beds, geriatric beds, maternity beds, etc. However, in an in patient setting, when a patient
opts to elect hospice care that bed "swings" from its original purpose, i.e. oncology, to a hospice
bed.
33. Telephone Interview with Robert O'Conner, Vice President of Marketing,
Communications, and Membership, National Hospice Organization(Aug. 3, 1999).
34. Alternative settings refer to any in patient setting that is not the patient's home. It
includes nursing homes, skilled nursing facilities, in patient hospital beds, and adult family care
homes. See infra note 43, and accompanying text.
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team, which includes nurses, social workers, clergy, and physicians. 35 The
services the hospice interdisciplinary team directly provides are nursing
services, pastoral or counseling services, dietary counseling, and
bereavement services. 36 The team meets on a regular schedule to review,
revise, and update each patient's care plan.37 The team may now contract
out for physician services, along with other core services, 38 if hospice
requires it in general or during peak times.39 All of these services are
available to patients and their family members twenty-four hours per day,
seven days per week.40

E.

TIME FOR CHANGE

Florida Senate Bill 1514 amends sections 400.605, 400.6085, and
400.609 of the FloridaStatutes to allow the Department of Elderly Affairs a
larger role in regulating hospice standards.4 1 This amendment also allows
hospice organizations to contract out for physician services rather than
employing their own physicians. 42 This section explores the many different
reasons Florida changed two major provisions of its hospice rules and the
goals the legislature wanted to achieve.

35. Ch. 99-139, § 2, 1999 Fla. Laws 811, 812 (codified at FRA. STAT. § 400.6085
(1999)). Hospice utilizes the services of an interdisciplinary team in order to fulfill all aspects of
the patient's total pain. Id.
36. Ch.99-139, § 3, 1999 Fla. Laws 811, 812-14 (codified at FLA. STAT. § 400.609
(1)(A) (1999)).
37. SENoR & O'CONNER, supra note 6, at 141. A patient care plan is a condition of
participation if the hospice wants to receive Medicare remuneration for its services. 42 C.F.R. §
418.58 (1998). The plan must consist of an assessment of the patient's needs and identify the
services required, including pain management and symptom relief. It discuss in detail the scope
and frequency of services required in order to meet the patient's and the family's needs. §
418.58(c).
38. The core services consist of: 1) direct professional nursing services in the home
setting, 2) physician services for medical consultation and for the general medical care of the
patients to the extent that such needs are not met by the patient's own primary care physician; 3)
medical social services; 4) counseling, including "anticipatory grief"; and 5) bereavement
support, nutritional/dietary counseling. SENDOR & O'CONNER, supranote 6, at 144-45.
39. Ch. 99-139, § 3, 1999 Fla. Law 811, 812-14 (codified atFLA. STAT. § 400.609(1)(A)
(1999)).
40. Id.
41. 1999 Fla.Laws ch. 99-139 (codified at FLA. STAT. §§ 400.605, .6085, .609 (1999)).
42. Id. See also Audio Tape of the proposal of S.B. 1514 held by the Florida Senate
Committee on Long Term Care and Aging (Mar. 11, 1999) (tape available by order from the
Florida Senate).
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The Departmentof Elderly Affairs

Initially, individual nursing homes, skilled nursing facilities, and adult
family care centers 43 performed and set their own quality assurance
standards and disaster preparedness plans that encompassed hospice patients
present in these facilities. 44 Presently, the Department of Elderly Affairs
("DOEA") has rule-making authority with respect to hospice standards and
procedures relating to license requirements, administrative management of a
hospice, and components of a patient plan of care.45 It oversees advance
directives and do not resuscitate orders, the provision of hospice care in
alternate settings, physical plant standards for hospice residential units,
disaster preparedness plans, quality assurance and utilization review
committees, and the collection of hospice data.46 Earlier, it was the
Department of Health and Rehabilitative Services ("HRS") 47 that once
48
oversaw the professional licensure requirements of hospice organizations.
Probably, because hospice deals with health issues and receives most of its
remuneration from Medicare, 49 a public health benefit, its governance was
initially assigned to HRS. 50 HRS was probably the best agency at that time
to handle the needs and requirements of hospice.
Florida delegated this additional authority for rule-making to the DOEA
in order to foster a more efficient administration. Since nineteen percent of
hospice deaths take place in nursing homes and skilled nursing facilities, 51 it
follows to allow the organization that generally regulates and sets the
standards for skilled nursing facilities and nursing homes to regulate the
43. The Florida Statutes define an adult family care home as "a full-time, family-type
living arrangement, in a private home, under which a person who owns or rents the home
provides room, board, and personal care, on a 24-hour basis, for no more than five disabled adults
or frail elders who are not relatives." FLA. STAT. § 400.618(2) (1999).
44. See Senate Staff Analysis, supranote 28, at 3.
45. Id.
46. Id.
47. In 1996, the same year as the Florida Legislature created the DOEA, it broke apart
HRS, creating the Department of Children and Families and reorganizing the rest under the
Department of Health. Senator William G. 'Doc' Myers Public Health Act of 1996, ch. 96-403,
1996 Fla. Laws 2642 (1996).
48. Ch. 93-179, § 4, 1993 Fla. Laws 1211, 1215 (codified at FLA. STAT. § 400.605(4)
(1995)).
49. See UNITED STATES GENERAL ACCOUNTING OIfICE, MEDICARE: IMPROPRIETIES BY
CONTRACrORS COMPROMIsED MEDICARE PRoGRAM INrF RrrY, GAO/OSI-99-7, at 4 (July 1999).
50. Since the Florida Legislature created the Department of Elderly Affairs in 1991, it is
likely that HRS was the only administrative agency equipped at the time to deal with regulating
hospice when hospice initially entered the State. Ch. 91-115, § 1, 1991 Fla. Laws, 1224, 122425 (codified at FLA. STAT. § 20.41 (1993)).
51. Hospice Fact Sheet, supranote 27.
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aspect of hospice care present in these alternative settings. Also, since such
52
a large portion of hospice patients are age sixty-five and over in Florida,
the DOEA is the best administrative agency to coordinate all the different
end-of-life choices available to terminally ill patients. To assign this
responsibility elsewhere would result in duplicative administrative services
and wasteful utilization of resources.53 This aspect of the new amendments
to the Florida Statutes will probably have a beneficial effect on the care
received by Florida hospice patients.
B.

Physician Contracting

Until July 1, 1999, hospices in Florida could not contract out for
general physician services.54 Physician services were, and are, part of the
core services that make up the interdisciplinary team.55 Hence, physician
services have always been an integral part of hospice care. The issues facing
the medical community when hospice began in this country in 19736 are
incredibly different from the issues facing it today.
Managed care was
basically a novelty in 1973; thus, it was more efficient and practical for
hospice organizations to employ their own physicians. Most likely, the laws
were written in context with the times as the Florida Statutes never
expressly prohibited physician contracting, but omitted it, until now.
The supply of doctors able to work solely for a hospice organization
may be another reason which contributed to why the hospice statutes omitted
contracting out for physician services. With the increase in hospice services
in
thehas
past
twenty
years, the need
for doctors
to provide
palliative
care
grown
exponentially.
Therefore,
it is awilling
reasonable
conclusion
that

52.

See VmNG, supra note 17, at 10.

53. For example, since the DOEA already regulates the standards for nursing homes and
skilled nursing facilities in general, to have another department regulate hospice in these settings
would result in two different administrative agencies providing the same services, but in relation
to different patients, in one facility. It is much more efficient if only one agency regulated all the
care rendered in one setting.
54. FLRA
STAT. § 400.609 (1999).
55. SENDOR & O'CoNNER, supranote 6, at 144.
56. Wheeler, supra note 7, at 756.
57. For example, in 1973 health maintenance organizations were just introduced to the
public consciousness in an effort to increase efforts to manage and finance care. See Health

Maintenance Organization Act of 1973, 42 U.S.C. §§ 300e-e-14a (1994). In contrast, in 1999
the Federal Legislature is struggling with developing a patient's bill of rights as a direct result of
the managed care influence in medicine. Patient Bill of Rights, S. 2529, 105th Cong. (1998).
58. Hospice Fact Sheet, supranote 27.
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contracting may serve as a solution to the shortage of doctors able to provide
full time palliative services in a hospice facility.
Additionally the Florida Legislature amended the statutes to comport
with federal law. However, instead of harmonizing the state law with the
6
federal law, Florida expanded the scope of hospices' contracting abilities. 1
The federal law permits hospice organizations to contract out for physician
services, but only during periods of peak patient loads or under extraordinary
circumstances. 62 Now, however, the amendment broadens the statute to
include contracting for physician services in general.63 Physician contractinA
in general will aid in keeping hospice operating costs to a minimum.
Eighty-two percent of managed care plans6P offer hospice services.6 Since
Medicare and managed care plans pay a hospice organization one flat fee for

all the services, including physician services,67 it is vei important to keep
costs down. Full time physician services are expensive and a contract with
a physician group or managed care organization is one way a hospice
provider can lower its operating costs.
C.

The FloridaLegislature'sGoals

The legislature's goals in respect to this bill are twofold. 69 First, the
goal of the legislature in regard to this bill is to expand the DOEA's rule59. However, flaws with these types of relationships will be discussed further in sections
IV and V, infra.
60. Telephone Interview with Cam Fientriss, Florida Legislative Consultant (July 12,
1999).
61. 1999 Fla. Laws ch. 99-139 (codified at FLA. STAT. §§ 400.605, .6085, .609 (1999)).
See infra note 15, and accompanying text.
62. 42 C.F.R. § 418.80 (1998).
63. 1999 Fla. Laws ch. 99-139.
64. Physicians receive one of the top salaries in the world. MARC A. RoDWIN, MEMICnE,
MoNEY, AND MORALS 5 (1993). For example, a physician's average annual income in 1990 was
$155,800 and $164,300 in 1991, about seven times the average salary. Id.
65. See infra note 75, and accompanying text for definition of managed care.
66. Hospice Fact Sheet, supranote 27.
67. Rosen, supra note 23, at 13. See generally, Joe Baker, Medicare Nuts and Bolts,
263 PulEsr 65 (May 1998) (reviewing the various payment arrangements founds when dealing
with Medicare).
68. See supra note 64 and accompanying text.
69. Legislative intent was scarce regarding this bill. The only information regarding this
intent was furnished by the DOEA in a short two-paragraph synopsis. Department of Elder
Affairs, Explanatory provision of proposed Senate Bill 1514 (Fla.1999) [hereinafter 'DOEA'].
Interestingly, the legislature conducted no real debate on the issues and not one mention was
made of any of the conflicts presented in this article. In addition, the bill passed unanimously in
the Florida Senate and the House of Representatives. Journal for the Florida Senate, Vote Report
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As discussed, the amendments definitely
making authority for hospice.
accomplish this goal both in theory and in practical application. The DOEA
is granted rule-making authority over physical plant standards for hospice
residential and in patient facilities and hospice standards in nursing homes,
assisted living facilities, and adult family care homes.7 1
Second, the amendments were to provide statutory clarification in
regard to the role of nursing homes, assisted living facilities, and adult
family care homes in the provision of hospice services. 72 The practical
application of this bill allows for hospice to provide all the services to a
terminally ill patient in a nursing home or other facility that it normally
would provide if that patient were in his or her own home.73 This translates
into confining the nursing home or alternate facility staff to its proper role.
Although the hospice assumes full responsibility for the management of the
hospice patient's care that is related to the terminal illness, the nursing
facility still retains the responsibility for providing the custodial, residential,
Thus, the proper interpretation and
and other types of care required.
impact of this bill is quite narrow and limits itself solely to the provision of
palliative and comfort care at the end of life.
IV. WITH WHAT TYPE OF ORGANIZATION WILL HOSPICE CONTRACT TO
PROVIDE PHYSICIAN SERVICES?

The type of organization that a hospice contracts with to provide its
physician services is extremely important. The type of organization will
define the type of relationship between the hospice and the contracting
organization, thereby defining the relationship between the hospice patient
has greatly
general,
care, 76 inpractice
Managed
and the contracted
medicine
today.
shaped, the
way physicians
and indeeddoctor.
influenced,

for S.B. 1514, 39:0:1 (Mar. 30, 1999). Journal for the House of Representatives, Vote Report for
S.B. 1514,116:0:4 (Apr. 8,1999).
70. DOEA, supra note 69.
71. 1999 Fla. Laws ch. 99-139 (codified at FLA. STAT. §§ 400.605, .6085, .609 (1999)).
DOEA Letter, supra note 69.
72. DOEA, supra note 69.
73. HCFA letter, supra, note 5, at 3.

74.

Id,

75.

Letter from Anna Cam Fentriss, Florida Legislative Consultant, to Jennifer Pender,

Nova Southeastern University, Junior Staff Member, Nova Law Review, (July 22, 1999) (on file
with the author).
76. Managed Care is any type of intervention in health care that offers alternate means of
delivery and finance with the goal of eliminating inappropriate care and thereby reducing costs.
Deven C. McGraw, Note, FinancialIncentives to Limit Services: Should PhysiciansBe Required
to Disclose These to Patients?,83 GEo. L.J. 1821, 1825 (1995).
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For example, managed care curbed the fee-for-service ("FFS") environment
previously utilized-where a payor paid a doctor directly for the services
rendered-by limiting doctor self-interest by destroying the tendency to
order unnecessary tests and referrals.77 However, the pendulum has swung
back, and now financial incentives exist for doctors not to refer or treat
patients in order to control costs. 78 The key difference is that in an FFS
arrangement, the health insurance is paid individually for every service
rendered, while now, in the era of managed care, the physician is paid one
fee to care for all of the patient's health care needs.79
Before this section explores the types of organizations from which
hospice has to choose, the role of the hospice physician must be examined. A
hospice physician has many various time consuming duties. 80 For example,
a hospice physician may make house calls, and must coordinate and oversee
the palliative care rendered by the primary care physician. 81 Also, the
hospice physician evaluates the patient for ongoing and new problems,
prescribes medication, monitors symptoms, makes appropriate referrals, and
communicates at length with the patient about his or her condition and all
82
the options from which the patient may choose. The landscape of managed
care does not make for easy bedfellows with hospice.
In this era of managed care, hospice has many choices of organizations
with which to contract,8 however, three choices predominate and this article
77. Peter B. Jurgeleit, Note, Physician Employment Under Managed Care: Toward a
Retaliatory Discharge Cause of Action for HMO-Affiliated Physicians, 73 IND. L. 255, 262
(1997).
78. Kate T. Christensen, Ethically Important Distinctions Among Managed Care
Organizations,23 J. L. MED. & ETrHcs 223, 224 (1995).
79. McGraw, supra note 76, at 1823.

80.

1999 Fla. Laws ch. 99-139 (codified at FLA.

STAT.

§§ 400.605, .6085, .609 (1999)).

In addition to these varied state standards, the hospice physician must meet the general medical
needs of the patients to the extent that the primary physician does not meet those needs, in order
to qualify for Medicare reimbursement. 42 C.F.R. § 418.86 (1998).
81. SENDOR & O'CoNNER, supra note 6, at 120.
82. Id. at 113.
83. For instance, the hospice may contract with an independent physician association
(IPA), which is a group of independent physicians that contract with a health maintenance
organization at a capitated, or set monthly fee in exchange for providing services. Christensen,
supra note 78, at 224. The hospice may also choose to contract with a preferred physician
organization (PPO) as another choice. In this type of arrangement, the doctor receives a discounted FFS in exchange for providing services. Id. A group model health maintenance organization (Group HMO) is a physician group that contracts with a managed care organization to provide medical services in exchange for one capitated rate paid to the physician group out of which
salaries are paid with various incentives. Id. However, when this article refers to a Managed
Care Organization, included within this reference is all of the above mentioned organizations,
since all pay physicians financial incentives of one sort or another to control costs.
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explores each of the three individually: managed care organizations;
physician practice management companies; and independent practitioners.
A.

CorporateBasedManaged Care Organizations

A managed care organization ("MCO") is an organization "structured to
promote quality and access while restraining costs." MCOs provide medical care to subscribers by using a pre-chosen panel of physicians in exchange
for a monthly fee.85 MCOs are part of a system of health care delivery that
aims at constraining the physician's management of care in order to attain
some stated purpose. 86 Usually, that stated purpose is cost control and profit
while still providing quality care.87 Thus, a hospice could contract with an
MCO to provide physician services to its patients by paying a monthly fee.
By contracting with an MCO, a hospice would effectively shift the
burden of providing physician services and the risk of losing money on that
provision of care to the MCO.8 8 The hospice would experience cost savings
through this contract as compared to employing a physician because the flat
fee paid every month would be at a discounted rate. 89 Additionally, if the
hospice organization decides to contract with an MCO for physician
services, it could work out that the patient's primary care physician becomes
his or her hospice physician. 9° Arrangements like these would be beneficial
to hospice patients in that they would not need to change physicians so close
to the time of their death. Also, the patient's care could be managed by one
physician instead of both the primary care physician and the hospice
physician, thereby making the care more efficient. 91 However, this
arrangement in practice will be rare. The probability that the hospice will
contract with the exact MCO that contracts with the patient's primary care
physician is slim at best.

84.

GEORGEJ. ANNAS Er AL, AMEmCAN HEALTH LAW 780 (1990).
85. RoDwiN, supranote 64, at 138.
86. Edmund D. Pellegrino, Managed Care at the Bedside: How Do We Look in the
MoralMirror?,7 KENNEXY INsT. OFETHCS J. 321,322 (1997).

87. Id
88.

From this flat fee the MCO must pay the doctor, provide the care, and make a profit.

See RODWIN supranote 64, at 136.
89. Seeid
90. See iL at 138.
91. Usually, the primary care physician utilizes the hospice physician as a consultant on
palliative care issues. However, it is the hospice physician that has complete control over how
the patient's symptoms are managed. SENDOR & O'CONNER, supranote 6, at 120. If the primary
care physician is not adequately providing palliative care, it is the duty of the hospice physician to
step in and render the appropriate care. 42 C.F.R. § 418.86 (1998).
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However, other non-monetary costs are at stake if a hospice contracts
with an MCO: ethical dilemmas exist. First, each physician that the MCO
assigns to the "hospice rotation" is essentially an employee of that MCO.9
Financially, the physician depends upon his or her relationship with the
MCO, because he or she accepts money in exchange for the service to the
MCO, i.e., providing medical care at an appropriate price. 93 Most MCOs, in
turn, shift all or part of their financial risk onto the physicians providing the
care.94 The effect of all this shifting is to bias physician judgment and lead
doctors to deny needed medical services.95
Additionally, this type of arrangement divides loyalties. The hospice
patients will not be the only patients for whose care the doctor is responsible.96 The amount of time and monitoring that the hospice patient requires
from thephysician will be a difficult need to fulfill in the middle of a busy
practice. Also, MCOs use many different financial incentives to decrease
the utilization of expensive treatment options. 98 The most infamous and disgraceful are the gag rules. Gag rules prevent enrolees from being made
aware that they have been denied a specific service or treatment and do not
make them aware of their appeal rights. 99 Some MCOs prohibit their
physicians from informing patients about treatments that are not contained in

92. Pellegrino, supra note 86, at 324; Robert I. Field, New EthicalRelationships Under
Health Care's New Structure: The Need For A New Paradigm,43 VIuL L. REV. 467, 476

(1998). Although many doctors are traditional employees of the Managed Care Organization,
many are independent contractors. However, many of the same pressures apply. For further
discussion of the dilemmas faced by independent practitioners, see section IV(C).
93. Pellegrino, supra note 86, at 324. The doctor experiences increased financial
dependence upon the MCO if a large percentage of the patients in his or her practice belong to
that MCO. See id

94.

RODWIN, supranote 64, at 141.

95.

Marc A. Rodwin, Managed-Careand Consumer Protection:What are the Issues?,

26 SErON HALL L. REv. 1007, 1012 (1996).
96. Marc A. Rodwin, Strains in the Fiduciary Metaphor: Divided Physician Loyalties
and Obligationsin a ChangingHealth CareSystem, 21 AM. J.L. & MED. 241,251 (1995).

97.

See id at 242. Although not in a hospice setting, 18% of physicians are already

concerned about their ability to provide the care they think their patients need and 29% of

physicians are concerned about their ability to spend sufficient time with patients.

KAREN SCOTT
CouiNs Er AL, THE COMMONWEALTH FUND, THE COMMONWEALTH FUND SURVEY OF PHYSICiAN
EXPERIENCES wrrH MANAGED CARE, 3 (Mar. 1997).

98. Some common financial incentives include: bonus payments from unspent funds
and withholding portions of income which may be paid at the end of the year, depending on the
physician's overall cost containment. Christensen, supra note 78, at 224.
99.

Joe Baker, Medicare Health Maintenance Organizations: Nuts and Bolts, 253

PLVESr 99, 113 (1997).
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the MCO protocol.1°° Although this practice is prohibited by federal rule,
the remnants of the practice, hidden in financial incentives, still exist10 1 For
instance, if a patient is not informed of a treatment option because it is too
expensive and the financial incentive induces the physician's self-interest,
the end result is the same. The patient is uninformed and any right the
Hence, if
patient may have had to appeal the treatment decision is moot.'
hospice organizations in Florida choose to contract with MCOs to provide
physician services, they must understand that they may be putting their
patients' comfort at risk because the philosophy and mechanics of hospice
are inherently different from those of an MCO.
B. Physician PracticeManagement Companies or ProfessionallyBased
Managed Care Organizations.
Physician practice management companies ("PPMCs") are a subpart of
managed care; however, they have one key feature different from the rest:
physicians serve as top administrators.1°3 This key difference affects the
organizational culture and the vision and goals of an organization'0 4 A
typical PPMC develops, integrates, and manages health care delivery
systems. 10 5 Usually, these groups employ some of the same financial strategies as other corporate based MCOs and they accept remuneration from both
MCO's and traditional fee for service payors.
PPMCs provide doctors within the company many different services.
Some of these services include administrative services, claims administration, recruitment, training, and supervision of staff, enrollment, financial
record keeping and reporting, information systems, managed care contracting, marketing and public relations, member services, network development,
and quality assurance. 1 7 In effect, all of these services allow doctors to be
100. Iad Since diagnosing and treating pain may lead to expensive tests and specialists,

hospice patients may not receive all the care they require. See Diane E. Hoffman, Pain
Management and Palliative Care in the Era of Managed Care: Issues for Health Insurers, 26
LL. ME. &ETmcs 267,270 (1998).
101. William M. Sage, PhysiciansAs Advocates, 35 Hous. L. REv. 1529, 1587-88

(1999).
102.
103.
ANALYsIs 9
104.

Sage, supra note 101, at 1587.
See THOMAS M. GOREY, MANAGEMENT SERVICE ORGANIZATIONs: CASES AND
(1997).
See generally Dawn S. Carlson & Pamela L. Perrewe, Institutionalization of

OrganizationalEthics Through TransformationalLeadership, 14 J. OF Bus. ETmcs 829 (1995)

(discussing the "tickle-down" theory of leadership).
105. GOREY, supranote 103, at 9.

106. Id.

107. Iaat6.
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doctors, and not worry about the business end of medicine. Also, by
centralizing these services, the PPMC lowers the overhead cost in providing
medical care, resulting in lower prices charged to patients, i.e., a lower price
charged to the hospice for a contract.
If a hospice organization contracts with a PPMC, the same shifting of
providing phxsician services occurs here as it does if it contracted with any
other MCO.
Another similarity between this type of contract and one with
an MCO is that it may work out that the physician management group
contracted for employs the patient's primary care physician and thus, again,
the patient will not have to use another, different doctor. Again, it must be
stressed that this result is extremely unlikely. Hospice would experience
cost savings in contracting for PPMC services, rather than employing
physicians. Also, since physicians guide and develop PPMCs from their
inception, the integration and implementation of physician oriented ethics
are more likely within the organizational culture and vision. 19 Hence, the
typical organizational structure and culture of a PPMC has the potential to
complement the hospice philosophy.
However, some of the same ills that face MCOs also face PPMCs. The
company needs to make a profit in order to please its shareholders and to
continue in operation.110 Since the PPMC would only be paid one flat fee
per month for the physician services, the PPMC must find a way to contain
the costs related to this care. The PPMC could use financial incentives to
conserve health care spending that may result in a general lowering of the
quality of care and general under-treatment of hospice patients."' 1 However,
medical codes of ethics stress that physicians should consider their patients'
12
welfare and interests as primary, even to their own financial interests'
Since PPMCs have been infused with the ethics of the medical profession
since its inception, it is more likely that a physician contracted from one of
these organizations will continue to be the advocate and champion of the
patient.
C.

The Independent Practitioner

An independent practitioner ("IP") is a sole doctor in his or her own
practice, or a small group of doctors practicing together with no affiliation
108. See RODWIN, supra note 64, at 136. See also Pellegrino, supra note 86, at 322 and
text accompanying note 86.
109. See Carlson, supra note 104, at 831.
110. Rodwin, supranote 95, at 1011-12.
111. Karen Visocan, Recent Changes in Medicare Managed Care: A Step Backwardsfor
Consumers?, 6 ELDER L.J. 31, 36-37 (1998).
112. Rodwin, supranote 96, at 246.
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with a larger organization. 13 IPs, in, general accept all types of remuneration for their services. An IP is more like the traditional doctor of yesteryear
than any other discussed. A hospice that contracts with an IP will lower
operating costs by cutting out the cost of physician salaries.1 14 Also, if a
hospice contracts with an IP, the hospice could choose someone in the area
who has experience providing palliative care, thus continuing the same type
and quality of care previously provided by a trained hospice physician.
However, one physician working alone, or a small group of physicians
working together to provide the required hospice services could easily
become overwhelmed while trying to sustain a private practice that also
serves other patients. 115 Additionally, palliative care is expensive. 116 The
amount of time that hospice patients require would take an IP away from his
or her profit producing patients, often resulting in a financial loss for the
physician. 1 17 An arrangement such as this may result in competing interests
that the physician must balance. If a hospice decides to contract with an IP
to provide the required physician services, since the physician was the
decision-maker in accepting the contract, it is likely that the physician will
take an active role in performing and honoring his or her ethical obligations.
Hence, if a hospice decides to contract with an IP, the hospice should
consider that the philosophies of both complement one another.
V. PossIBLE EFFECrS OF THIS LEGISLATION ON THE QUALITY OF CARE OF
FLORIDA HOSPICE PATIENTS
Currently, no medical specialty in palliative care exists in the United
1' However, palliative medicine is a recognized specialty of medicine
States.
in countries
such as the United Kingdom, Canada, and Australia.1 1 9
113. An independent contractor is "[o]ne who makes an agreement with another to do a
piece of work, retaining in himself control of the means, method, and manner of producing the
result to be accomplished, neither party having the right to terminate the contract at will."
Heffner v. White, 45 N.E.2d 342, 345 (Ind. Ct. App. 1942).
114. Usually these contracts are entered at a discounted fee that is less than the average
physician-employee salary. See RODWIN, supra note 64, at 5 and accompanying text.
115. See SENDOR & O'CONNER, supranote 6, at 113; See generally Rodwin, supra note
95, at 1012.
116. GERALVINE SCHECHTER, Professionalismin ProvidingEnd-Of-Life Care, in CARING
FOR THE DYING: IDENTIFICATION AND PROMOTION OF PHYSICIAN CoMPETENCY, 5 (The American

Board of Internal Medicine 1996).
117. See id.
118. See UNrrED STATES GENERAL ACCOUNTING OFCE, SUICIDE PREvENTIoN: EFFORTS
TO INCREASE RESEARCH AND EDUCATION INPALLIATVE CARE, GAO/HEHS-98-128 at 25 (Apr.
1998) [hereinafter "GAO"].
119. PORTENOY, supranote 7, at 2.

Published by NSUWorks, 1999

17

Nova Law Review, Vol. 24, Iss. 1 [1999], Art. 13

520

Nova Law Review

[Vol. 24:503

Nonetheless, few continuing education courses exist in the United States to
2
help train physicians in the goals and methods of palliative care.' 0
Therefore, the only training many physicians receive in end-of-life care is
experience. Indeed, many physicians who worked in hospice settings have
opted to become full time hospice doctors in order to provide more hands-on
care to terminally ill patients and to learn the finer points of palliative
medicine. 12 1 The lack of this training will likely have significant impact on
the quality of care Florida hospice patients receive.
When a hospice contracts with an organization for physician services,
whether an MCO or a PPMC, the impact on patient care could be significant.
The first issue that surfaces is that since most physicians have little or no
palliative care training, the situation will be one of the blind leading the
blind. If the hospice physician is under a duty to act as a consultant to the
patient's primary care physician on palliative care issues, 122 how can the
hospice physician instruct and monitor the primary care physician's
palliative treatments if he or she has no palliative care training? Indeed, it
will be nearly impossible for the hospice physician to fulfill his or her duty
to step in and resume control over the patient's palliative care should the
primary care physician's treatments prove inadequate,' 23 when the hospice
physician can barely define what is adequate palliative care. The lack of
palliative care knowledge and skills with which to treat terminal illnesses in
the vast majority of physicians is a disgrace. 124 More often than not,
inadequate pain relief is caused by the physician's reluctance to use the
medications aggressively enough to alleviate the patient's pain.125 This can
affect patient care because it results in substandard care for almost all
terminally ill patients and may evoke the desire to hasten death in a few.'2
120. GAO, supra note 118, at 11.
121. SENDOR& O'CONNER, supranote 6, at 120.

122. Id. See supranote 91 and accompanying text.
123. SENDOR & O'CoNNER, supranote 6, at 120.

124. CUNDIFF, supra note 3, at 8. However, national attention has focused on this lack of
training in palliative care as a result of the recent debates concerning physician-assisted suicide.
Consequently, the availability of literature addressing this subject has increased. For example,
whole symposium issues of scholarly journals are dedicated to the subject of palliative care. See
Symposium, Legal and Regulatory Issues in Pain Managementand More, 24 AM. J. L. & MED.

267 (Winter 1998). Additionally The Pain Relief Promotion Act has recently been introduced to
Congress. One of its major provisions concerns funding for education and training in Palliative
Care. H.R. 2260, 106th Cong. (199).
125. John Glasson, Report of the Council on the Ethical and Judicial Affairs of the
American Medical Association, 10 IssuEs L. & MED. 91, 94 (1994); Hoffman, supra note 100, at

283.
126. CUNDIFF, supra note 3, at 9. The relation of hospice as an alternative to physicianassisted suicide, or euthanasia, has been written about extensively. See generally CUND'FF supra
note 3; INsIrTE OF MEDICINE, APPROACHING DEATH: IMPROVING CARE AT THE END OF LIFE
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A second issue resulting from these amendments that could impact the
quality of care that the Florida hospice patient receives is physician time
constraints. Compared with three years ago, forty-one percent of physicians
127
report a decrease in the amount of time they spend with patients.
Considering this decrease, it may be impossible for a contracted hospice
physician to fulfill his or her obligation to treat for pain and symptom
control with the same degree of urgency and intensity as the hospice patient
deserves and requires.'2 Thus, the assembly line physician care component
in the hospice setting may result from this legislation.
The typical physician reaction to death is another issue resulting from
these amendments that could significantly impact the quality of care that
patients in Florida hospices receive. All of a general physician's instincts
and training focus on reversing the deadly progress of the disease thereby
returning the patient to good health. When a physician finally realizes that
the patient will die from the disease, he or she tends to withdraw under the
assumption that there is nothing else to offer.12 9 In addition, the physician
130
may interpret the death of a patient as a professional and personal failure.
General physicians are not trained to deal with their natural reactions to
death. Therefore, with the time pressures facing doctors in these times of
managed care, physicians may give in to these instincts to withdraw with
relief as a natural reaction to the impending death of the patient.
The competing interests discussed in section IV make up the fourth
issue that may impact the quality of care Florida hospice patients receive in
these types of contractual arrangements. These competing interests translate
into potential for a compromised patient physician relationship, If a
physician is struggling with an ethical dilemma caused by the clash of two
philosophies inherently juxtaposed to one another, the impact on the patient
physician relationship, s l and thus on the quality of care received, is
substantial. The physician may decide to cut comers to save time, or view as

(1997) [hereinafter "INSTrrum OF MEDICIME"]; Ira R. Byock, Kevorkian: Right Problem, Wrong
Solution, THm WASmNGToN POsT, Jan. 17, 1994, at A23.
127. CouNS, supranote 97, at 7.
128. See SENDOR & O'CONNER, supranote 6, at 105.
129. See CUNDIF, supranote 3, at 11.
130. ClRSTNE K. CASSEL, Overview on Attitudes of PhysiciansToward Caringfor the
Dying Patient, in CARING r-OR TiE DYING: IDENTIFICATION AND PROMOTION OF PHYSICIAN
COMPETENCY, 1 (The American Board of Internal Medicine 1996).

131. For an insightful analysis of the different components of the physician-patient
relationship, see Ezekiel L Emanuel & Nancy Neveloff Dubler, Preservingthe Physician-Patient
Relationship in the Era of ManagedCare, 273 JAMA 323, 323 (1995). Six C's summarize the

ideal physician-patient relationship: choice, competence, communication, compassion, continuity,
and (no) conflict of interest. Id.
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elective, expensive tests that he or she once viewed as essential. 12 Even if
the patient sustains no physical harm, the physician's financial incentives
have the ability to erode patient trust. 133 For example, the patient may
second guess every treatment provided by the physician and wonder whether
he or she is being denied care as a direct result of the physician's selfinterest.134 Therefore, should a hospice contract with a physician
experiencing these difficulties, it effectively destroys two of the three
founding principles: an open mind and friendship of the heart. 135
VI. SUGGESTIONS FOR IMPROVEMENT

The passage of these amendments to the Florida Statutes significantly
impacts and decreases the quality of care that Florida hospice patients
receive. The goal, now, is researching and developing measures that will
lessen or eliminate this detrimental effect. This suggestion proposes
initiatives to combat the physician's lack of training in palliative care, time
pressures, and conflicts of interest.
Plainly, physician education in palliative care needs improvement.
An increasing number of people suffer from chronic and progressively
disabling diseases, and the need for doctors trained in the provision of
palliative care increases accordingly.137 However, a specialty for palliative
care does not exist in the United States today,133 and only a few specialties
require the inclusion of specific palliative care topics. 3 9 Additionally, only
fifty-six percent of medical schools offer training in palliative care'4 and the
median number of instruction hours per medical program is tWo. 14 ' "Many
medical schools do not specifically test for competency in palliative care
issues."' 142 Indeed, the state of palliative care medicine in this country is a
disgrace.

132. David Orentlicher, Healthcare Reform and the Patient-PhysicianRelationship, 5
HEALTH MATRix, 141, 158 (1995).

133. Council on Ethical and Judicial Affairs, American Medical Association, Ethical
Issues in Managed Care, 273 JAMA 330, 333 (1995).
134. Id.
135. See supra note 22 and accompanying text.
136. Timothy E. Quill, et al., PalliativeOptions of Last Resort, 278 JAMA 2099, 2099
(1997).
137. GAO, supranote 118, at 3.
138. Id. at 25.
139. Id. at 9.
140. Id. at 2.
141. Id. at 22.
142. GAO, supranote 118, at3.
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One long-term way to improve the state of palliative medicine in this
country is by changing the medical school curriculum to include palliative
care. However, the time available for instruction and training is fixed, thus
providing more time for palliative care training would decrease the amount
of time allotted to other areas. 143 On the other hand, medical schools' lack of
time and resources does not excuse the terrible deficiency in palliative care
in this country. Medical schools need to revise the curriculum by cooperative efforts to specify core requirements. 144 Medical school deans are not
without guidance; they can look to the Canadian curriculum and to courses
developed by Harvard Medical School in order to develop their own
requirements in palliative care. 145 Ultimately, palliative care must become
an integral part of the medical school experience.
More than simply increasing palliative care education, medicine should
also recognize it as a specialty. The advantages of gaining specialty status
are numerous. This status brings professional stature, visibility, and power
in the uest for academic resources such as courses, positions, and residency
slots.
However, specialty status is not the only way to increase the
number of palliative care experts. Creating journals dedicated to issues in
palliative care, establishing professional societies in this area of medicine,
and developing varied meetings and seminars are all other ways of expanding and increasing the knowledge base of palliative care in this nation.
Immediate goals to correct the deficiency in physician knowledge and
training in palliative care will help combat the negative effects of this
legislation. Some short-term goals include creating an intern program in
hospice programs, interning abroad in the birthplace of hospice care, and
increasing the availability of continuing education courses.!4 Additionally,
the physician must be trained to resist the typical reaction to death, and the
emotional and physical withdrawal from patients. 49 Medical schools and
Continuing Education Courses need to offer training in dealing with the shift
from curative efforts to comfort care in order to ensure that the physician's
level of involvement with the patient in no way decreases. 50 Especially
since most of the physicians in the types of organizations with which a
hospice will contract possess little or no palliative care training, it is

143. IdR n.6.
144. INSTtrE OFMEDICINE, supra note 126, at 226.
145. d. at 407-12.
146. Id. at 226.

147. IU.
148. See CUnIFu, supranote 3, at 10-11.
149. Glasson, supranote 125, at 97.
150. Id.
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essential that the individual hospices develop physician training programs.
Each program should touch on core competencies requires in efficient and
adequate delivery of end-of-life care. For example, each hospice could
incorporate training set forth by the American Board of Internal Medicine in
their clinical competence in end-of-life care.152
Time constraints and conflicts of interest exist as a system wide
problem and not just as a hospice specific problem. Unfortunately, no
means exist that would eliminate these problems in this era of managed care.
However, ways to mitigate the threat these problems pose to patient quality
of care do exist.15 3 For example, the Florida Legislature could combat the
possible negative effects of this legislation by requiring complete disclosure
54
of all financial incentives and conflicts of interest to hospice patients.'
Indeed, the legislature could prohibit extremely problematic situations
altogether. 155 Also the American Medical Association and other professional
156
societies could encourage intensive training in professionalism and ethics.
These safeguards, working together with a physician's natural fear of
malpractice, 57 could effectively ensure ethical behavior of physicians and
safeguard the quality of care that patients receive.
VII. CONCLUSION

Multiple contracting options face hospices now that this legislation has
taken effect. The best option that hospice can choose is contracting with an
IP who has experience in providing palliative care. This is the best option
because it would closely mimic the traditional role of the full time hospice
physician. The second choice is to contract with a PPMC. This type of
contract would allow the physician to exercise some autonomy while
remaining within the framework of a contractual relationship. This
relationship would work because of the professional leadership present in
these companies. However, contracting with a Business or Corporate MCO
151. Most hospices provide in-house training for any staff that will be involved with the
provision of hospice care. SENDOR & O'CONNER, supra note 6, at 37.
152. INSTrrLTE oF MEDicm, supra note 126, at 405. The components of these core
competencies are medical knowledge, interviewing/counseling skills, team approach, symptom
assessment and management, professionalism, humanistic qualities, and medical ethics. Id.
153. Ezekiel J. Emanuel & Lee Goldman, Protecting Patient Welfare in Managed Care:
Six Safeguards,23 J. HEALTH POL POL'Y & L. 635, 635 (1998).
154. Id. at 640.
155. Id. at 641.
156. Id. at 642.
157. See Sage, supra note 101, at 1545. See generally, Linda B. Johnston, Note, Playing
Doctor: Who Controls the Practiceof Medicine?, 66 ST. JOHN's L. REv. 425 (1992) (discussing
the effect of a physician's fear of lawsuits on his/her practice of medicine).
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to provide the hospice physician services is the least desirable choice for a
hospice to make. The MCO doctor is faced with multiple conflicts and the
founding philosophy of MCOs is in direct conflict with that of hospice
organizations. Thus, the detrimental impact on care would be significant.,
In the future, it behooves the Florida Legislature to turn a careful and
studious eye on this area of medicine. The need for effective and efficient
palliative care in this country will continue to grow. It is left in the legislature's hands to shape the policy that will impact the lives of so many Florida
residents. The Florida Legislature initially intended these amendments to
the FloridaStatutes to serve as mere housekeeping measures, however, these
amendments have changed the face of death for Florida hospice patients.
JenniferPender
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